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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1,2,5-9,1 1,1 3,1 5-21, 32,33,35,and 37-44 are rejected under 35 U.S.C. 

103(a) as being unpatentable over Bernotavicz (3,985,904) in view of Renault 

(5,816,451), Redmond (6,651,848), Nishimura (JP2002-262778) and Rittmeyer (WO 

01/51359). 

In regard to claim 1 , Bernotavicz discloses a pet food dispenser that can be a 
toothpaste tube which would comprise a housing and a single resealable opening 
therein (which is notoriously conventional squeeze tube structure for toothpastes as well 
as any other material capable of being squeezed out of a tube). Renault and Redmond 
are relied on as further evidence of the conventionality of squeeze tube structure 
including resealable openings, and Nishimura and Rittmeyer are relied on as further 
evidence of providing pet food or pet food additives in tubes. Claim 1 also recites that 
the dispenser is capable of housing and squeezing out pet food and now further recites 
that the flowable material is stable at ambient temperatures for at least one day after the 
resealable opening is initially unsealed. Not only does Bernotavicz unequivocally teach 
providing flowable pet food in a squeeze tube (which is applicants objective as well), but 
Bernotavicz also unequivocally teaches that the pet food is shelf stable. In the art, shelf 
stable means the product can be stored on the shelf at ambient conditions. Thus, it 
would appear that Bernotavicz inherently meets the storage recitation of at least one 
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day. This is especially true since, like applicant, Bernotavicz employs a preservative ph 
range, and a preservative water activity range, and a preservative antioxidant additive; 
all of which covers applicants claimed variables. Thus, although a good argument could 
be made that Bernotavicz anticipates claim 1 , the rejection will be made under 
obviousness that it would have been obvious to manipulate the known variables to 
achieve the desired degree of preservation. In regard to claim 5, the particular capacity 
of the dispenser is an obvious result effective variable being an obvious function of the 
quantity of product desired to be marketed in one dispenser. In regard to the structural 
claims such as claim 6,7 etc, these have been addressed previously. It is clear from the 
art taken as a whole that applicant is not the inventor of squeeze tubes or their 
variations in materials, closures, opening size, etc. In regard to new claims 38-44, it is 
clear from the art taken as a whole that applicant is not the inventor of the pet food. 
Bernotavicz unequivocally teaches it was notoriously well known to provide a flowable 
pet food in a squeeze tube which included the recited meat components and the recited 
preservative and antioxidant system. It is noted that the composition of Bernotavicz 
includes fat which would make a broth. Bernotavicz disclose one or more of the 
ingredients of claims 39, 40 and 43, all for the same purpose as applicant. Bernotavicz 
also discloses the ph range of claim 44 and the water activity range of claim17, all for 
the same purpose as applicant. In regard to the recited viscosity, since Bernotavicz 
teaches the need for a flowable material, the particular viscosity is seen to have been 
and obvious result effective variable, if indeed not already inherent in Bernotavicz. In 
regard to claims 25 and 26, the pet food composition of Bernotavicz would inherently 
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supply a vitamin and and amino acid component. If applicant intended an additional 
component beyond that inherently provided by the product, then it is noted that it is well 
established in the food art to provide foods with nutritional supplements including 
vitamins, minerals and amino acids. Finally, in regard to the phrase nutritionally 
balanced pet food (which can be the recited cat food), the protein, fat, and carbohydrate 
containing pet food of Bernotavicz is seen to be a nutritionally balanced pet food. 

In summary, applicant has combined a conventional squeeze tube and a 
conventional pet food, as does Bernotavicz, as further evidenced by the art taken as a 
whole, and achieved no new or unexpected result therefrom. 

All of applicants remarks, filed 8/15/05, relative to the previous rejection, have 
been fully and carefully considered but are seen to be moot in view of the new ground of 
rejection. In regard to the urging that the restriction requirement had been traversed, it is 
confirmed that the restriction requirement had been traversed, but was not convincing 
since the inventions are separately classifiable, which is prima facie evidence of undue 
burden and a proper restriction. Claim 14 would be classified in class 222 whereas 
claim 1 would be classified in class 426. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Steven L. Weinstein whose telephone number is 571- 
272-1410. The examiner can normally be reached on Monday-Friday from 7:00AM to 
2:30PM. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano, can be reached on 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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